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This is^ue of "Legal Heiorandui" atteipts to define 
soBe of the legal obligations of school districts to students for 
vhoB English is a second language. The Civil Bights ict prohibited 
discriiination in any federally funded prograi and an HEI directive 
reinforced this. HEI instructed school districts with lore than 5 per 
cent national crigin-iinority students with English difficulties to 
take affirmative steps to rectify the language deficiency, in the 
case of Lau v. Hichols the Supreme Court affined Title ?I, and HEI's 
Office of civil Bights appointed a Task Force to develop an outline 
, of educational approaches constituting "affiriative steps." School 
districts had either to include these strategies or prove their own 
■ethods as effective jls the Task Force findings, lost of which rely 
on bilingual-bicultural programs. The Equal«ducational Opportunities 
ict wakes it illegal to deny educational op^rtunity through failure 
to take appropriate action to overcome language barriers. It is 
possible that federal courts will equate "appropriate action" with 
Title ?I "affirmative steps." Olfeer the Uth Awendwent, in the face 
of "de jure" airf "de facto" segregation of ethnic minorities, federal 
district courts have been willing to order construction of 
bilingual-bicultural prograis^ (CHK) 
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BILINGU.U-BICULreRAL EDUCATION: a' PiQlLIMINARY VIEW 

.Does Title VI of the Civil Rights Act of 1964, as iqterpreted by the United States 
ITN Supreme Court in Hd^cIb^ require school districts subject to the statute . 

OQ to provide a bilingual-b icul tural education program for st;uden'ts whose primary or 
^ home language is other ;than English? Is a bilingual-bicultural program mandated 
^ by the Equal Educational Opportunities Act of 1974 or the Equal Protection Clause 
^-yj , of the Fourteenth Amendment in school districts not covered by Title VI? If some 
^ instructional program for students whose primary or home language is other than 
^ English is required by law, must a district adopt a bilingual-bicultural program 
ratner than one offering English as a second language 6r some other instructional 
strategy? What exactly is a bilingual-bicultural instructional program? These 
and. other questions are being asked by school oXfi^als throughout the country as 
the Office of Civil Rights of the Department /f jHealth, Education, and Welfare 
devotes increasing attention to the educatipt^^ problems of public school students 
who lack a full command of English because of Rationality. This Legal Memorandum 
will attempt to define some of the legal obligations of school districts to such 
students. Final answers must await the cfutcome of the additional litigation that 
will be the likely result of the present effort by the Office of Civil Rights to 
stimulate the adoption of bilingual-bicultural education {Programs. 

1^ • * . 

Title VI of the Civil Rights Act of 1964 , 
HEW Regulations, and Ik2u V. !richols 



Section 601 of the Civil Rights Act of 1964^ provides in part; 



^ * No person in the United States shall, on the ground of race, color, or 

national' origin, be excluded from participation in, be denied the bene- 
fits of, or be subjected! to discrimination under any program or activity 
receiving federal financial assistance. 



J Under the authority of Sectioti 602 of the Act, HEW issued regulations which require 

\ a s<:hool -district receiving federal funds not to: 



Restrict an individual in any way in the enjoyment of any advantage or 
privilege enjoyed by others receiving any service, financial aid, or 
other benefit . . . 



1. Public Law 88-352, 78' Stat, 252, hereinafter cited as 42 U.S.C. 2000d. 

2. 45 CFR Sec. 80.:i(b)(l)(iv). 
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To clarify the meanin^g of the regulations as they apply to discrimination against 
students deficient in^ English language skills, HEW's Offi-ce, of Civil Rights in- / 
structed school districts with more tlian five percent naCi<(||kl origin-minority ' 
group students as follows: ' / 
t / 
(1) Where inability to speak and understand the English language 
excludes- national origin-minority group children from effective . 
participation in the educational program offe^^ed by a school dis- 
trict, the district must take affirmative st^ps to rectify the 
language deficiency in order to open its instructional program 
to these students. 3 



The HEW regulations, the ^licy statement, and the Equal Protection Clause of the 
Fourteenth Amendment were all , considergd by the United States Supreme .Court in 
Lzu V. \ricnsZs^^ in which the Court faced a class action on behalf of non-English 
speaking Chinese students in the San Francisco school system. The students alleged 
that the failure of the school district to offer supplemental courses in English- 
to about U800 pupils of Chinese ancestry was^-violation of both the Equal Protec- 
tion Clause and of Sectix^n 601 of the Civil Rights Aet-^ 1964 The school district 
was providing supplementtl courses in the English languag^s^r Aout 1^000 Chinese 
pupils', but the oJAejr^, 8ft£L upre^nor receiving that instruction. . The Supreme Court 
found in f avor /f the students, but it declined to^reach th^x^ual protection issue, 
preferring to^est its decision on Title VI and the sup£p«'€ing HEW regulations and 
policy statement. According to the Court: 



Basic English skills are at the very core what th^se pub^c schools 
teach* Imposition of a requirement* thaf< before a child can. effectively 
participate in the educational' ptograpi; he must already 'have, acquired 
those basic skills is to make a mockw^y of public education. We know 
that those who do not understand En^lieh arev certain to find their class- 
room experiences whoJJ.^Jjieempt'eKensible and in no way meaningful. 

10 not reach the Equal Protection Clause argument which has been ad- 
j/ahced but rely solely on Section 6Q1 . . . \ • ' 

\^ 

That sectToTr-bajQs^ discrimination 'based "on the^groi^nd. of race, color, or 
national origin," in '*^ny program or activity receiving federal financial 
assistance" . . .• . ' ' . 



It seems ob\dous that the Chinese-speaking minority receives few^r benefits 
than the English-speaking majority from respondents' school system which 
denies them a »ean|.ngful opportunity to participate in the educational 
program — all earmarks of the discrimination banned by the regulations . . . 

Following the Supreme* /court'& affirmation of both the^^^tle VI regulations and the* 
May 25, 1970, policy Statement in Lau v. Nichols^ .the Office of Civil Rights advised 



3. 



A.: 

5. 



Stanley Pottihger, Office of Civil Rights, Memorandum to"" 
with More than Plve Petcent National Origin-Minority 'Group ChJl 
1970, 35 Fed. Rig. 1159?. 

U.S. 563; 94 S.Ct. 786 (1974). 
Vii4 tJ.S,. 5*3, 5«6, 5^^ (1974). A' - * 



)ol lijLstricts 
^rien. May 25, 



chief state school officers that it -had, through the ag^ointment of a/Task Force, 
developed an outline of those educational approach'W&^hat would consdftut^ the 
"affirmative steps*' referred to in the* policy statement upheld by th/^Suprenle Court, 
The outline was published by HEW as Task Force Findings Specifyin^^medies Avail- 
able for Eliminating Past Educational Practices Ruled Unlawful under Lau V. Nichols . 

HEW went on to say that, school districts found to be in non-compliance with the 
provisions of Title VI relating to -national-origin minorit;y group children with ' ' 
English language problems would "be required to develop specific voluntary com- 
pliance plans to eliminate discriminatory^ educational practices (including the 
effects of past, practices) /'6 Voluntary compliance pl^ns that included the edu- 
cational strategies set forth in the Task Force Findings would be accepted* by the 
Office of Civil Rights, but any district that ejected to submit, a plan based on 
otr>er educational methods would be required to prove that its methods would be, 
at ^ minimum, equally as jeffective as those programs described in the Task Foroe 
Findings . - 

Finally, local districts were told that the Office of 'Education has established 
General Assistance Centers, commonly called' *'Lau Centers,"- to provide technical 
assistance to school districts in the develppment of the required"'yoluntary com- 
pliance plans. . * / ^ 

An examination of the Task Force Findings reveals an -almost complete reliance upon 
bilingual-bicultural^or ntultilingyal-multicuitural programs and strongly suggests 
that voluntary compJliance plans based upon English as a second language or other 
apiJroacSe^Kj^ld nod be acceptable tS^ the Office of Civil Rights. HEW defines 
a blilngual-b^r^tinral program as one: 



whidh utilize^%he students* ikSi^ve language (example, Navajo) 'and 



cultural/ factors in instruction maii^ining and fujjther developing all 
the ta^fesary skills jln the student^^ native language and culture while 
intr(W<icing, maini^ifiing and developing all the necessary skills in the' 
second language stnd culture (example, English). The end result is a 
student who can function, totally, in both languages and cultures.^ 

" ■ /' ' 

In April 1575, the Office of Civil Flights announced that it/^s requesting 'the 
assistance of chief state school officers in 26 states to^check on compliance 
of ^33 school districts in providing language assistance to national origin- 
stuaents. The selected-districts included those: \ 

(X) that report more than 4,000 national origin-minority students who 
are not receiving any type of special language instruetion. 

(2) .that report an enrollment • of 'mare than IjOOO national origin-minority 
students with less than 10 percent, of them receiving special language 



instruction 



/ 

6. T. H. Bell, Comaissioner of Educration, Memorandum August 11, 1975, to Chief 
State School Officers. / , * 

7. . In discussing educational pr^rams for the elementary level. Task Force Findings 
|say^: "Because an ESL progtam does not consider the affective ,pr cognitive 
^^development of students la' this category and time and maturation variables are 

if ferent here than for ^tudents at the secondary level, an ESL program is not 
Impropriate. " p. 7. / ' 

8. taslc Force Findings > p. 21. ' - 

. 9- * JEW Of of Civil Rights, Ob?^ Sheef% Equal .gducational Services ^ April 1975. 

9.- • ^ ' . . 4 ' . ■ . : / 
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As the data from these districts ^re examined, some may be notified that they are 
in non-compliance, and must develop the required plan for voluntary compliance. 
Officials of the Office of Civil Rights disclaim any intent to establish bilingiial- 
bicultural education as the only way to*satisfy the requirements of Title- VI;. Jn 
this context, it is important to remember that the HEW regulation that was -upheld 
in Lcpu required only that a district Vtake affirmative steps to rectify'the language 
deficiency," The Court did not say that a l>ilingual--bicultural instruction^program 
is the only "affirmative step" that would satisfy the* requirements of Title VI. ^ 
It remains to be seen whether the Office of Civil Rights will find acceptable any 
plan that does not include a bilingual-bicultural program or a multillngual-multi- 
cultural program as outlined in th^ Task Force Findings . * , > 

♦ 

The Equal Eflucational Opportunities Act of 1974 

Congre3S passed the E^u^l Educationai^ Opportunities Act of 1974'^-^ as a* part of the 
Education Amendments ot~-±9^r^2 Although the Act is directed primarily toward 
appropriate remedies in racial desegregation case^, it also provides, in pa'rt:^ 

Sec, 1703, No state sKall deny equal educational opportunity to an * 
individual on account\of his or her race, colorr^gex, or national 
origin by • • . 

(f) The failure by an educational agency to taWe aroropriate action to 
overcome language barriers that impede equal partli^xpation by* students 
in its instructional program. 

The statute authorizejt civil actions in federal district courts by individuals or 
the Attorney General of the United States seeking appropriate relief. - ^ / 

This law has not been the subject of ext;efisive judicial exposition yet^-^-^ appears, 
however, to be an exercise of Congress^^powet to enforce the Equal Protection Clause, 
and may be an, alternative ^statute under which a school district not subject to Title 
VI might be required to institute a bilingual-bicultural program if a federal .district 
judge was convinced that such a program was, in the words of the law, "apprbpriate 
action to overcome language barriers." It is reasonable to expect that the federal 
courts will be guided by HEW*s Title VI regulations and Lau V. Nichols in determining 
just what "appropriate action" means. By this process, "appropriate action" under ' 
this Act may become , synonymous with "affirmative steps" under Title VI where students 
with English language barriers are concerned. 

Such a result is suggested by the decision of the U.S. Fifth Circuit Court of 'Appeals 
in Morales v. .Shannon A federal district judge had ruled that the* elementary 
schools of Uvalde County, Texas, were jiot discriminating against the Mexican- American 
plaititiffsi by failing to provide a iilingual-bicultural proWrdm. The Court of Appeals, 



10, See the concurring opinion of Justice Blackmun, 414 U.S. 571, 572, ()n the 
limits of the power of the federal courts to order specific remedies in 
bilingual-bicultural education cases under Title VI, seA S<^ool DistTict No. 1 
Denver, Colo., ^v.Keys, 521 F.2d 465 (1975) 'cert, denied^ 44 LW 3399 (l/12/7€). 

11, Public Law 9^-^^^ 88 Stat. 5l4, 20 U.S.C. 1701, . 

12, Public Law 93^380, §8 Stat, 484, 20 U.S.C. 821. \ > 

13, A case involving the employment discrimination provisiona of the Act has been 
reported. Alvctrez-Ugctrte City of New iork^ 391 F* Supfc. 1225 (1975). 

14, 366. Supp;,^ 813 (WD Texas, a>Z3)/ revM la part, 516 F,24 411 <5th Circ. 1975), 



af tfei^iiearing f ro»4Jie_school system that it had begun a bilinguaj^icultural 
program in tHe. first grade and planne'd to add one grade each yea^ remanded the 
issue to the district judge for new hearings. In its opinioT><the appellate court 
referred to the Equal Educational Opportunities Act: 

kes us that this entire question goes to ^'^ matter reserved to 
educators. However, on the off chance that defendants are engaging 
in discriminatory practices in the program as it Currently exists, we 
. . . remand to the district court for further consideration there on 
a fresh record' in the event appellants determine to pursue the question. 
It is now an unlawful educational practice to fail to take appropriate 
action to overcome language barriers. See Sec. 204(f) of the Equal 
Educational Opportunity (sic) Act of 1974 . . » . Sjee also Lau V. Niahol^^ 




With the district judge's attention drawn to the Supreme Court's decision in Lau 
as a means of understanding the Equal Educational Opportunities Act, h^\ could 
easily conclude that a language program that -meets the requirements of Title VI 
also constitutes "taking approprlate.'^action to overcome language barriers." It 
is also possible, however, that district court^ judges will follow the suggestion 
-made by the Fifth Circuit in Morales^ and hold that the nature of the program a 
district should use is "a matter reserved to educators." Only Additional decisions 
concerning the Act will determine if one of these two approaches or some other 
interpretation will be employed. ^ , 



The Equal Protection Clause of the Fourteenth Amendment 

The question of whether the Equal Protection Clause of the Fourteenth Amendment 
requires a School district not subject to the Titl-e VI requirements to ptovide a 
bilingual--bicultural program for its students with English language difficulties 
is a- complex one. Although the Supreme Court refused to reach the issue in the 
context of , the Chinese^ students in Lau i). Nichols j lower fedetal courts have ordered 

• bilingual--bicultural education programs in cases where^ .school districts have been 
found to have discriminated against non-English' speaking minorities.- For ex^ple, 
in United Stata^-v. Texas^^, a federal district court ^found the San Felipe Del Rio 
4rea to have* been operating a de jure dual school system based upon segregation 
of Mexican-American students. As a part of the remedy, the court ordered a com- 
prehensive bilingual-blcultural program that included: ^instruction in the pupil's 
language system (English, Spanish, or a blend of both) in heterogenous classrooms 
in grades iC-4; the teaching°*of both English and Spanish as second languages to 

, pupils in grades 5-8; and the proviaion-of bilingual-bicultural guidance personnel 

at grades 9-12, together with i^dif icgition and exp ansion of^tlie curriculum in i 

various content ateas to respond to the life, styles, family structures, and needs 
of the children 6f all cultures represented in the student body. 

^JlVi Arvizu v. Waco Independent School Distrfictf another federal district judge : 
ordered the school 'district to expand and -improve its bilingual-bicultural Activities > 
to provide equal educational opportunities *fof flexican-American students because tlie 
students were an identifiable ethnic group enlEiti6<^£tb be assured the equal protection 
of the laws even thoygh their segregation withini>f^|^ 3 system did not result 

from the ac.tion*of the' state.' ^-^^Il&f/v^^^^^^ 



^ . ■ ; ■mmi 

15. 516 F. 2d All,, 415 (1975). y ; ' 

16. 342 F. «upp. 24 (ED Tex. 1971) vaff'd*466 F2d 5l8"<5tK'Cir. 1972). 
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Although we find that the isolation of MexLcan-Afliericans in Waco is not 
the result of the past state action, our finding that Mexican-Americans * ' 

in Waco are an identifiable ethnic class vith special educational needs 
^ does impose upon the WISD an affirmative obligation to assure} that 
Mexican- American students. are assured the equal protection of the laws 
in the future . • , .-^^ • 

These two pre-La^£ cases, and others^^ demonstrate the willingnesis of federal district 
judges t9 order bilingual-bicu^tural programs in cases involving both the de jure 
and de facto segregation of ethnic minority students- in violation of the Equal 
Protection Clause, ^ 

♦ 

The. refusal of the Supreme Court to deal with the equal protection question in Lau 
has been noticed by lower courts in recent cases invo^.ving attempts to secure bi- 
lingual-bicurtural programs. In Serma V. Portales- l^nioipal Sahools^^^ the United 
States Circuit Court for the 10th Circuit upheld a district judge who had ruled the 
schools of Portales were discriminating against Spahish-surnamed children because 
they failed to offer ah adequate bilingual-bicultural program for them. The appeals 
court, referring to LaUy said: 

The trial court noted in its memorandum opinion that appellees claimed 
* deprivation of equal protection guaranteed by the 14th amendment and 
of their statutpty rights under Title V:t^ the Civil Rights Act, 
specifically. Sec, 601, vJhile the trial court reached the correct 
resji^ on equal protection grounds, we choose to follow* the approach 
adopffcii by the Supreme Court in Uiui that is, appellees were' deprived 
of th^^statutory rights under Title VI of^the 1964 Civil" Rights Act 
, , • , , 

Although the court followed the Supreme Court 's.l^ead by resting its decision' on the 
statutory grounds of Title VI in this: case, ^it also suggests that the Equal Prt)tection 
Clause would require the same result if the district had not bee^/subject to Title VI. 

The Fifth Circuit Court has also recently chosen a statutory ground iiTpref erence 
to the Equal Protection Clause, In Morales v, Shannon^'^ the court overruj^etf the 
findings of a lower court that there was no segregatory intent again^^^^Jiexican- 
Americans in Uvalde County, Texas. , The issue of the adequacy^^f-^ilingual-bi- 
caltural education was remanded to the lower court for tu^^tfi^Tliearings, with the 
attention of the judge directed to both the Equal Educational Opportunities Act 
of 197^ and the Lau decision, • 

Although these cases Appear to establish the authority of federal district* courts 
to order bilingual-bicultural programs of , education to remedy both de jure, and de 
facto discrimination against national origitt-minority studenba in violation of the 
Equal Protection Clause, some, limits On that power have been voiced by the United 
States -Court of Appeals for th^ 10th Circuit in Keys ix. School Distinct No\ ly' 
Denver^ Colo,^^ The court held that a district judge had overstepped his remedial. 



17. 373 F.Supp. 1264, 12^9 (WD Tex., 1974). 

18. See Keyes v. Soh. Diet. No/ l':^ 380 F.Supp. 673 (D^Colo, 1974); Serma v. 
Portales Municipal Schools y :-^5l F.Supp^ 1279 (D N.M. 1972). 

•19. 351 F.Supp.^ 1279 (D N.M. 197l^>, affM, 499 F.2d 1147 UOth Cir,' 1974). 

20. 499 F. id 1153 (1974). /;V • _ ^ - . . 

21. Supra,* Note 14. * J /\ 

22. 380 F.Supp. 673 (D Colo/1^7ST\revM in part, 521 F.2d 465 (10th Cir, 1975). 



powers when he ordered the school district to begin a comprehensive and complex 
bilingual-bicultural plan- of instruction known as the "Cardenas Plan," a remedy' 
th^t has been urged upon ^e judge by the Congress of Hispanic Educators. 

. . .But the court's, adoption of the Cardenas Plan, in our view goes 
- well beyond helping Hispano school children to reacti the proficiency 
in English necessary to learn other basic subjects. Instead of merely 
removing obstacles to effective desegregation, the court's order wojiild 
^impose upon^ school authorities a pervasive and detailed system for/the 
^ education of minority children.- We believe this gQes too far, / 

• '/r'\ 

The clear implication of arguments in* support of the court's adoption of* 
the Cardenas Plan is that minority students are /entitled undefr the 14th 
Amendment to an educational experience tailored^o their unique cultural 
and developmental needs. Although enlightened edScational/theory may weU 
deinkn d as much, the C onstitution does not ... .23 ' / 

A request by the Congress of Hispanic Educators tharirhe. Su/reme Court hear this ' 
case and reinstate the "Cardenas Plan'* has been denied. , 

Keyes^ suggests that plaintiffs in such cases should not be permitted to impose" 
their own specific instructional plan upon a school district t!hat has an obli- 
gation to provide a program for its minority students. 25 if followed by! other 
courts, the' rationale of Keijes cpuld preserve to the educational prqfessionals 
within the district Dhe decision of specific components of any bilingii>l-bi~ 
cultural program the district may be required toTdopt. 

^ * , ' 

Summary • 

There is no final answer at this time to^th^ question of whether or not a school 
district with non-English-speaking stude'nts has a legal obligation to provide a 
bilingual-bicultural education program for those students. .School districts sub- 
ject to the provisions of Title VI may be required to provide the Office of Civil 
Rights with a plan for voluntary compliance with that statute. If the plan, of the 
district for "affirmative steps" to meet the needs of non-English-speaking students 
is based on educational methods other than those described in Task Force Findings ' 
the district must prove that its methods are at least as effective as the bilingual- 
bicultural program endorsed by HEW. Failing such proof, the district may f^ce a v 
choice between adoption .of the programs in Task Force Findings an extended^ourt 
fight to prevent the loss of its federal financial assistance. 

Although the cpurts have yet to define the requirement in the Equal Educational 
Opportunities Act of 1974 for "appropriate action to overcome language barriers," 
it is reasonable to expect that if such a definition becomes necessary, the coutts* 
will rely on- the HEW regulations and policy statement fdr the enforcement of Titl^ VI. 



23- 521 F. 2d 482 (1975). . ^ * 

24. Congress of Hispanic Educators v. School District No. I, No. 75-702, cert, 
denied, 44 LW 3399 (1/12/76). 

25. The Court. says that even if the district had been violating Sec. 601 of the. 
, Civil Rights Act of 1964 which it was not, the requirement for the adoption 

of the Cardenas Pl^in would overstep the scope of the remedy properly 
directed to the violatioji. 521 F.2d 465^ 483 note 22. 




, Lastly, it is clear that bilingual-bicultural^'education may be ordered by a 
federal distract court as a portion of the remedy in cases of both de^ Jure an^ 
de facto segregation of national origin-minority students in violation of the Equal 
Protection Clause of the Fourteenth Amendment* The exact nature of the program 
to be ordered into effeot may be subject to the , limitation, suggested by the 
decision in Keyes^ that unnecessarily specific and complex bilingual-bicultural 
programs may not be imposed upon districts already making^ubstantial efforts to 
aid pupils with English difficulties. The question op^e^her the Equal Pro- 
tection Clause requires- a bilingual-bicultural education program in a district 
not subject to the provisions of Title VI and not discriminating against national - 
origin-minority students in any way has not been answered by the courts. ^6 . • ^ 



The fifintributing editor of this Legal Memorandum is 
T. PXge Johnson, principal of Oakton High School in 
Fairfax County, Va., and*Adjunct Professor of School 
Law at the University 'of Virginia, Northern Branch. 



26. Tfi^ 10th Circuit seems to suggest that it would find the Equal Protection 
Clause does impose the requirement. Sevna v. Poriales Municipal Schools 
499 F. 2d 1147 (1974). The Supreme Court simply elected not to answer 
the question in Lccu V. Nichols ^ 414 U.S. 56.3 (1974). 

Legal issues continue to arise even after, a district has begun a bilingual-^ 
bicultural program. See Favents Committee v. Corrtrtrunity School Board, 524 
F.2d 1138 (2nd Cir. 1975), concerning how federal funding should be distri- 
buted between public and private .schools within the district; and Aspira V. 
Bd. Of Ed. of the City of New York/ 39^ F. Supp. 1161 (1975), a controvers: 
about the correct way to identify those students who should participate 
the program. ^ 
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